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United States Court of Appeals for th 
District of Columbia 


1 District Court of the United States for the 

District of Columbia 

Civil Action, File Number 681 

Eve Miller, Plaintiff, 

vs. 

Benjamin Miller, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of :he 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

Filed November 15, 1938 

In the District Court of the United States for the District 

of Columbia. 

Civil Action, File Number 681 
Eve Miller, 1750 Harvard Street, N. W., Plaintiff, 

vs. 

Benjamin Miller, 2013 Massachusetts Ave. N. W., 

Defendant. 

Complaint for Absolute Divorce—Desertion 

1. The plaintiff is a citizen of the United States sind 
is and has been a bona fide resident of the District of Col¬ 
umbia for more than one year next before the filing of t|his 
complaint and files her complaint in this court pursuant to 
Section 101, Title 18 of the (’ode of Law for the District of 
Columbia, conferring jurisdiction upon this court of peti¬ 
tions for divorce. 
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United States Court of Appeals for the 
District of Columbia 

1 District Court of the United States for the 

District of Columbia 

Civil Action, File Number 681 

Eve Miller, Plaintiff, 

vs. 

Benjamin Miller, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of hie 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers wbre 
filed and proceedings had, in the above-entitled 
cause, to wit: 

Filed November 15, 1938 

In the District Court of the United States for the District 

of Columbia. 

Civil Action, File Number 681 
Eve Miller, 1750 Harvard Street, X. W., Plaintiff, 

vs. 

Benjamin Miller, 2013 Massachusetts Ave. N. W., 

Defendant. 

Complaint for Absolute Divorce—Desertion 

1. The plaintiff is a citizen of the United States and 
is and has been a bona fide resident of the District of Col¬ 
umbia for more than one year next before the filing of this 
complaint and files her complaint in this court pursuant to 
Section 101, Title 18 of the (’ode of Law for the Districlj of 
Columbia, conferring jurisdiction upon this court of peti¬ 
tions for divorce. 
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2 2. The defendant is a citizen of the United States 
and a resident of the District of Columbia. 

3. The plaintiff and defendant were married August 4, 
1935. No children have been born as a result of said union. 

4. The plaintiff and defendant resided together as hus¬ 
band and wife in the District of Columbia until, to-wit, the 
1st day of November, 1936 when the defendant without legal 
justification or excuse deserted the plaintiff in the District 
of Columbia and that said desertion has continued unin¬ 
terruptedly for more than two years, to-wit, ever since the 
1st day of November, 1936. 

Wherefore the plaintiff demands judgment for the fol¬ 
lowing relief: 

1. An absolute divorce from the bond of matrimony. 

EVE MILLER 

MORRIS M. AEIN 
Attorney for Plaintiff. 

District of Columbia, ss: 

Eve Miller, being first duly sworn, deposes and says that 
she has read over the aforegoing complaint by her sub¬ 
scribed and knows the matters and facts therein stated 
to be true. 

EVE MILLER 

Subscribed and sworn to before me this 15th day of No¬ 
vember, 1938. 

RUTH S. SILCOTT, 

(Notarial Seal) Notary Public., D. C. 

Filed December 8, 1938. 

Answer of Defendant 

• • • 

1. The defendant admits the allegations of paragraphs 
1, 2 and 3 of plaintiff’s complaint. 

3 2. The defendant admits the allegations of para¬ 
graph 4 of plaintiff’s complaint, except that he de¬ 
nies he had no excuse for deserting said plaintiff. 

BENJAMIN MILLER 
Defendant 

ABRAHAM CHASANOW 
Attorney for Defendant 
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Filed August 14, 1939. 

Findings of Fart and Conclusions of Law 

• * • 

This cause coming on for hearing on the complaint bf 
Eve Miller for an absolute divorce, the answer of the de¬ 
fendant, Benjamin Miller and upon consideration of the 
evidence adduced in open court, the court enters this 14i:h 
day of August 1939, these 

Findings of Fart 

1. That the parties are both citizens of the United States 
and bona fide residents of the District of Columbia ard 
were such for more than one year next before the filing of 
the complaint. 

2. That at the time of the marriage, throughout the mar¬ 
riage and at the time of the separation shown by the evi¬ 
dence both parties were employed in gainful occupations 
and were self supporting. 

3. That after the marriage of the parties they purchased 

a home which had not been completely paid for at 
4 the time of the indicated separation. 

4. That the defendant liked to go to the movies 
taking the plaintiff with him. That the plaintiff thought 
that because of the indicated indebtedness thev should stav 

» w 

at home. 

5. That the plaintiff desired the defendant to do a con¬ 
siderable portion of the housework. 

6. That the plaintiff was making more money than the 
defendant and insisted for that reason her decisions in all 
matters should be final. 

7. That the plaintiff is uncompromising that her views 
should be adopted at all times. 

8. That because of the attitude of the plaintiff there w&s 
continuous turmoil in the family. 

9. That upon the date of the separation testified to, the 
plaintiff started to the movies with the defendant, but when 
they reached the movie house and before going in, the plain¬ 
tiff began a public tirade against the defendant about 
spending money to go to the movies, which public tirade 
continued for a considerable length of time. 

10. That the plaintiff and the defendant then returned 
to their home after which the defendant moved out. 
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11. That the plaintiff did not ask the defendant to stay, 

and has since made no effort of anv kind or character, di- 

« * 

rectly or indirectly, to induce him to stay. 

Conclusions of Law 

1. That the facts stated made it impossible for the par¬ 
ties to live together. 

2. That the defendant was, therefore, not guilty of deser¬ 
tion in moving out of the home, especially because of the 
plaintiff’s financial condition, the defendant’s presence in 

the home was not necessary for its support. 

5 3. That under all the circumstances the separation 

was, legally speaking, a mutual separation. 

4. That the plaintiff’s complaint must be dismissed. 

5. A decree will accordingly be entered which shall dis¬ 
miss the complaint. 

T. ALAN GOLDSBOROUGH 
Justice 

Final Judgment 

Filed August 15,1939 

• • • 

This cause coming on for hearing upon the Complaint of 
Eve Miller and the answer of the defendan., Benjamin 
Miller, and upon consideration of the evidence adduced in 
open court, it is bv the court this 15 dav of August, 1939. 
ADJUDGED AND ORDERED 
1. That the Complaint be dismissed. 

T. ALAN GOLDSBOROUGH 
Justice 

Notice of Appeal 

Filed August 15, 1939 

• • * 

Notice is hereby given this 15th day of August 1939 that 
the plaintiff, Eve Miller, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 15th day of 
August, 1939 in favor of defendant, Benjamin Miller, 
against said plaintiff, dismissing her complaint for an ab¬ 
solute divorce. 

SAMUEL A. FRIEDMAN 
Attorney for plaintiff 
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Memorandum 

August 16, 1939.—Undertaking on appeal ($250) 

filed. 

6 Statement of Evidence 

Filed August 16 1939 

• • • 

The hearing of the above entitled cause commenced on 
the 28th day of June, 1939, and continued on the 29th day 
of June, 1939, before Mr. Justice T. Alan Goldsborough, 
the following proceedings were had, evidence offered and 
given, and rulings made by the Court: 

The plaintiff to maintain her complaint testified on her 
own behalf substantially as follows: 

My full name is Eve Miller, and I reside at 1750 Harvard 
St., X. \V., in the District of Columbia. I am a resident of 
the District of Columbia, and have resided continuously 
in the District of Columbia for approximately six years. I 
am the plaintiff in this case, and my husband, Benjamin 
Miller, is the defendant. I married the defendant in t(he 
District of Columbia on August 4, 1935. (At this point fhe 
marriage certificate of the parties was exhibited to ihe 
plaintiff, identified by her, and exhibited to the court <Jnd 
offered and received in evidence). Xo children were born 
as a result of our marriage. Immediately after our mar¬ 
riage my husband and I lived at 1930 Biltmore Street, X. W., 
where we resided for one month. We then moved to 1750 
Harvard St., X. W., Apt. 404, where I am still living. I 
resided together with my husband in the District of Col¬ 
umbia at 1750 Harvard Street, Apt. 404, until the first clay 
of Xovember, 1936, when he left me. I have never cohabited 
with my husband since he left me on the first of Xo- 

7 vember, 1936. From about six months previous to 
the time that my husband left me, we quarrelled al¬ 
most continuously. On most occasions these quarrels were 
over very trivial matters. My husband and I differed on 
almost every possible issue. In the course of many of 
these arguments, he threatened to leave me. He said that 
one of these days he was going to pack up and go. On sev¬ 
eral occasions during the course of our quarrels, he stated 
that he was sorry he ever met me and wished to God that 
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he had never married me and said he wasn’t going to put 
up with me any longer and was going to leave me. My 
husband liked to go to the movies very often, and usually 
went about four or five times a week and wanted me to go 
along with him, but I was unable to go with him as often 
as he wished because 1 had to attend to my household duties, 
since I worked during the day in the Department of Justice 
and only had a limited time in which to attend to the house¬ 
hold duties, and as it was, I was only getting about six 
hours sleep, since I had no maid and we ate all our meals 
at home which I prepared. We quarrelled very often over 
the matter of going to the movies. My husband had ex¬ 
travagant ideas and wanted to buy a home, but I told him 
that we weren’t financially capable of buying and maintain¬ 
ing a home, in view of the fact that we had incurred tre¬ 
mendous obligations because we had purchased furniture 
and a car, neither of which had been appreciably paid for 
at the time. I was making $1740.00 per year, and he was 
making less than I. We also quarrelled over the matter 
of purchasing a house bitterly. On the afternoon of Novem¬ 
ber 1, 1936, he again suggested that I go to the movies with 
him, and I told him that I was not only too tired to go, but 
that I had my household duties to attend to, and on that 
particular day the apartment was very untidy. We quar¬ 
relled over whether or not we ought to go to the movies very 
bitterly, and I asked him if he wouldn’t stay home and help 
me tidy up the apartment, but he refused. Rather than 
create an issue over this, I started off to the movies with 
him. He argued and quarrelled all the way down- 
8 town so intensely that he gave little or no attention 
to his driving and almost had an accident, which 
made him even more angry and I thought he was going to 
wreck the car. When this near accident occurred he 
changed his mind about going to the movies and started 
back home. On the way back he told me that he wasn’t 
happy and our marriage as far as he was concerned was a 
failure and that he was going to leave. I cried and told him 
that if I was in anv wav to blame, I was sorrv and if he 
would stay, I would try to change. He replied that he was 
through and was going to leave and wished he had never 
met me and wasn’t going to put up with me anymore. I 
asked him not to go. and told him that I was sure that we 
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could start over and make a go of it, and that it would be i 
shame for my mother if we were to separate. He, however , 
left me on that day. About a month later I called him and 
asked him to meet me, so that we might have a talk. He 
met me and we went for a short drive, during the course 
of which he quarrelled with me because 1 asked him to come 
back and he emphatically refused, and said he was of the 
same mind as when he left. Since he left me and up to the 
present time, I have not cohabited with my husband. I re¬ 
member that several times as a result of his quarrelling 
with me, I cried for days at a time. 

The deposition of Mrs. J. H. Rothschild, which had boon 
filed on June 28, 1939, and which was a part of the record, 
was then brought to the attention of the court. The de¬ 
ponent testified on behalf of the plaintiff in substance as 
follows: 

My full name is Phyllis Mills Rothschild, and I reside 
at 324 St. Paul Street, Brookline, Mass., and have resided 
there since September, 1938. I have known the plaintiff, 
Mrs. Eve Miller, since the Spring of 1934, and have vis¬ 
ited her very often and was present at her marriage cere¬ 
mony. After her marriage, I visited her and her husband 
about twice a week, and on many occasions went there for 
dinner. I observed that Mr. and Mrs. Miller quarreled 

frequently and heard him use abusive and obscene 
9 language in speaking to Mrs. Miller. The summer 

before Mr. Miller left I heard Mr. Miller sav to 

% 

Mrs. Miller in substance that he was tired of it all and was 
going to leave, and after that I heard him make that threat 
frequently. In the early part of November, 1936, Mrs 
Miller told me that her husband had just left her. After 
Mr. Miller left, I visited Mrs. Miller practically every day 
I never saw Mr. Miller since he left in November, 1936, 
Right after Thanksgiving of 1936, I moved into Mrs. Mil¬ 
ler’s apartment at 1750 Harvard Street, Apartment 404. 
and shared this apartment with her on and off until the 
fall of 1937, when Mrs. Miller made permanent arrange¬ 
ments to share her apartment with another girl. As far 
as I know of my own personal knowledge, from the time 
that Mr. Miller left until about the fall of 1937, he was 
never in Mrs. Miller’s apartment nor was he ever in her 
company. During Mr. and Mrs. Miller’s quarrels when 
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Mr. Miller threatened to leave, I heard Mrs. Miller say 
that she hoped she could change and that things could go 
more smoothly and perhaps they could work it out. She 
said she knew they could work it out. 

Miss Sarah Wine then testified on behalf of the plaintiff 
as follows: 

My full name is Sarah Wine, and I live at 1916 R Street, 
X. W. On September 1, 1937, I moved into the apartment 
of Mrs. Eve Miller at 1750 Harvard Street, Apartment 404, 
and resided with her and shared her apartment with her 
from that day up to April 1, 1938. During that period, 
Mr. Benjamin Miller, Mrs. Miller’s husband, never ap¬ 
peared in the apartment and as far as I know of my own 
personal knowledge, he was never in the company of Mrs. 
Miller during that period. 

Miss Edna Loeb then testified on behalf of the plaintiff 
as follows: 

Mv full name is Edna Loeb and I reside at 1500 Rhode 
Island Avenue, X. W. I went to live with Mrs. Eve Miller 
in her apartment at 1750 Harvard Street, X. W., Apart¬ 
ment 404, and shared her apartment with her until 
10 March 1, 1939. During that period of of time, Mr. 

Benjamin Miller, the husband of Mrs. Eve Miller, 
never appeared in the apartment, and as far as I know of 
my own personal knowledge, Mrs. Miller was never in the 
company of her husband during that period. 

Miss Estelle Ress then testified on behalf of the plaintiff 
as follows: 

My full name is Estelle Ress and I reside at 1750 Harvard 
St., Apartment 404. On March 1, 1939, I went to live with 
Mrs. Eve Miller at 1750 Harvard St., X. W., and 1 have 
shared her apartment with her from that date, and I am 
still sharing the apartment with her. Since March 1, 1939, 
Mr. Benjamin Miller never appeared in our apartment, and 
as far as I know of my own personal knowledge, Mrs. Mil¬ 
ler was never in the company of her husband, Mr. Ben¬ 
jamin Miller. 

Thereupon plaintiff rested. No testimony was offered 
by defendant. 

At the close of all the testimony the Court announced 
that he was impressed with the truthfulness of the plain¬ 
tiff’s testimony and that from her testimony alone, he 
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could understand that the parties had quarreled because 
they differed on every issue; that the plaintiff quarreled 
just as insistently as the defendant because she wanted to 
maintain her point as much as he wanted to maintain his; 
so that when he wanted to go to the movies, she did not 
want to go, and when he wanted to buy a house; she did 
not want to buy a house, in other words the parties had 
reached an “impasse” and they were incompatible, and 
therefore when the defendant left the plaintiff, the sepa¬ 
ration was more in the nature of a mutual separation, and 
the five year period would have to run before either party 
would be entitled to a divorce; that the defendant may 
have been morally wrong in leaving the plaintiff, but there 
was no legal desertion and because there was no legal de¬ 
sertion, plaintiff’s complaint would have to be dismissed 
Whereupon the plaintiff’s counsel called to the attention 
of the court the cases of Hitchcock vs. Hitchcock, 15 App. 
D. 0., P. 81, specially Pages 88-89, and Underwood vs. Un¬ 
derwood, 50 App. I). C., P. 323, specially P. 324, and 
11 proceeded to read to the court the pertinent parts of 
the opinion of these cases in support of the conten¬ 
tion of the plaintiff, that the defendant left the plaintiff 
without legal justification or excuse; and plaintiff’s coun¬ 
sel called to the attention of the court the pertinent parts 
of the deposition of Mrs. J. H. Rothschild, which deposi¬ 
tion had been duly filed and made a part of the record, 
wherein the witness testified on behalf of the plaintiff that 
she knew that the defendant had left the plaintiff and 
that she heard the plaintiff ask the defendant to stay and 
that the substance of the plaintiff’s request was “she said 
that she hoped that she could change and that things could 
go more smoothly and perhaps they could work it out. 
She said she knew they could work it out.” To all of which 
the court replied that the cases cited were in support of 
his contention, that there was no legal desertion, and that 
they did not support the plaintiff’s contention. Whereupon 
the plaintiff’s counsel sought to explain to the court that 
the fact that the parties had quarreled could not justify de¬ 
fendant’s desertion of the plaintiff unless the quarrels or 
acts of the plaintiff justified a divorce in favor of the de¬ 
fendant having cited to the court the rulings of the Court 
of Appeals in the cases of Hitchcock vs. Hitchcock and 
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Underwood vs. Underwood to which the court replied that 
this was not the law and ruled that the plaintiff’s bill 
should be dismissed notwithstanding the fact that the de¬ 
fendant deserted the plaintiff on the ground that the ar¬ 
guments between the parties constituted a legal ground for 
his leaving even if it did not constitute a moral ground and 
the court further stated “This court has a closed mind as 
far as this case is concerned and nothing that counsel or 
anyone else can say will change it.” 

Thereafter the Court entered the findings of fact and 
conclusions of law, and entered judgment dismissing the 
complaint, all of which appears elsewhere of record. 

We approve the aforegoing statement as a true, correct 
and complete narration of the proceedings in open court in 
the above entitled cause. 

MORRIS M. AEIN 
SAMUEL A. FRIEDMAN 
Attorneys for Plaintiff 

ABRAHAM CHASANOW 

Attorney for Defendant. 

12 Points on Appeal 

Filed August Iff, 1939 

• * # 

The Court erred as follows: 

1. That finding of fact No. 3 is unsupported by the evi¬ 
dence. 

2. That finding of fact No. 9, that there was a public ti¬ 
rade, is unsupported by the evidence. 

3. That finding of fact No. 11 is contrary to the evidence. 

4. That conclusion of law No. 1 is unsupported by and 
contrary to the evidence. 

5. That conclusion of law No. 2 is contrary to law in that 
only conduct which would entitle the defendant to a divorce 
could justify his leaving the plaintiff. 

(5. That conclusion of law No. 3 is contrary to law and 
to the evidence. 

7. In entering judgment dismissing the complaint. 

SAMUEL A. FRIEDMAN 

Attorney for Plaintiff. 
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Designation of Record 

Filed August 19, 1939 

• # • 

The Clerk of the Court will include in the Transcript of 
the Record on appeal the following: 

1. Complaint filed November 15, 1938. 

13 2. Answer of defendant liled December 8, 1938. 

3. Findings of Fact and Conclusions of Law filed 
August 14, 1939. 

4. Judgment dismissing complaint filed August 15, 1939. 

5. Notice of Appeal filed August 15, 1939. 

6. Memo, of Undertaking for costs on appeal filed Au¬ 
gust 16, 1939. 

7. Narrative Statement of Evidence. 

8. Points on Appeal. 

9. This Designation of Record. 


SAMUEL A. FRI EDM Alp 
Attorney for Plaintiff. 


Service of a copy of the aforegoing acknowledged this 


19th day of August, 1939. 


ABRAHAM CHASANOW 
Attorney for Defendant. 

14 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, (Jerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 13, both inclusive, 
to be a true and correct transcript of the record, accordii g 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 681, Civil Action, 
wherein Eve Miller is Plaintiff and Benjamin Miller is 
Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 30th day of August, 1939. 

C. E. STEWART 

(Seal) Clerk. 

Endorsed on Cover: No. 7512 Eve Miller, Appellant, 
vs. Benjamin Miller. United States Court of Appeals for 
the District of Columbia Filed Aug 31 1939 Joseph W. 
Stewart, Clerk 
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IN THE 


®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


April Term, 1939. 


No. 7512. 


Eve Miller, Appellant, 
v. 

Benjamin Miller, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal from a judgment of the District 
Court of tin* United States for the District of Colum¬ 
bia dismissing the complaint of the appellant, Eve Mil¬ 
ler, plaintiff below, for an absolute divorce from her 
husband, Benjamin Miller, upon the ground of two 
years desertion. 

The complaint, tiled November 15, 1938 alleged that 
the appellee deserted the appellant on November 1, 
1936 in the District of Columbia without legal justifica¬ 
tion or excuse. The answer admitted all the allega¬ 
tions of the complaint, except that the appellee denied 
that “he had no excuse for deserting” the appellant. 
(R. p. 2) 



The appellant testified to many quarrels between her 

and her husband, to his frequent threats to leave her, 

and finally of his desertion on November 1, 1936. She 

also testified of urging him not to leave, and of an 

occasion after he deserted, when she entreated him to 

return and his refusal to do so. Her testimony was 

corroborated by four disinterested witnesses. There 

was no contradiction of anv of the evidence ottered bv 

• * 

or on behalf of the appellant. The appellee did not 
testify and no evidence was offered on his behalf. 
(K. p. 8) 

The action was heard in open court before Mr. 
Justice T. Alan Goldsborough on June 28 and 2D, 1939, 
and he ordered the action dismissed and stated his rea¬ 
sons (R. }). 8, 9) as follows: 

“The Court announced that he was impressed 
with the truthfulness of the plaintiff's testimony 
and that from her testimony alone, he could under¬ 
stand that the parties had quarreled because they 
differed on every issue: that tlie plaintiff quar¬ 
reled just as insistently as the defendant because 
she wanted to maintain her point as much as he 
wanted to maintain his; so that when he wanted 
to go to the movies, slu* did not want to go, and 
when he wanted to buv a house; she did not want 
to buy a house, in other words the parties had 
reached an ‘impasse’ and they were incompatible, 
and therefore when the defendant left the plain¬ 
tiff, the separation was more in the nature of a 
mutual separation, and the five year period would 
have to run before either party would be entitled 
to a divorce; that the* defendant may have been 
morally wrong in leaving the plaintiff, but there 
was no legal desertion and because there was no 
legal desertion, plaintiff's complaint would have 
to be dismissed. 
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“* * * that the arguments between the parties 
constituted a legal ground for his leaving even if it 
did not constitute a moral ground, * * 

On August 14, 1939 findings of fact and conclusions 
of law, prepared by the trial justice and not by either 
counsel, were filed. (R. p. 3, 4). On August 15, 1939 
the judgment dismissing the action was filed (R. p. 4), 
from which the present appeal was taken. 


POINTS ON APPEAL. 

The appellant has filed (R. p. 10) the following points 
to be considered on this appeal: 

1. That finding of fact No. 3 is unsupported by the 
evidence. 


2. That finding of fact Xo. 9, that there was a public 
tirade, is unsupported by the evidence. 


3. That finding of fact Xo. 
deuce. 


il is contrary to the evi- 


4. That conclusion of law Xo. 1 is unsupported by 
and contrarv to the evidence. 

а. That conclusion of law Xo. 2 is contrary to law in 
that only conduct which would entitle the appellee to 
a divorce could justify his leaving the appellant. 

б. That conclusion of law Xo. 3 is contrary to law 
and to the evidence. 

7. In entering judgment dismissing the complaint. 

Under “Argument” we have presented each, of 
these points, in the same numerical order. The seventh 
assignment we have discussed under the heading “Con¬ 
clusion.” 



AEGUMENT. 

I. 

Finding of Fact No. 3 is Unsupported by the Evidence. 

Finding of Fact No. 3 is as follows : 

“That after the marriage of the parties they 
purchased a home which had not been completely 
paid for at the time of the indicated separation.” 

There was no evidence by any witness of the pur¬ 
chase of a home. Mrs. Miller testified that after their 
marriage they lived for one month at 1930 Biltimore 
Street and then moved to Apartment 404,1750 Harvard 
Street, X. W., where she has lived ever since, and from 
this address her husband deserted her. (R. p. 5) 

Mrs. Miller also testified that her husband had ex¬ 
travagant ideas and icanlrd to buy a home, but that 
they were not financially able to do so. (R. p. G) 

II. 

Finding of Fact No. 9, That There Was a Public 

Tirade, is Unsupported by the Evidence. 

Finding of Fact Xo. 9 is as follows: 

“That upon the date of the separation testified 
to, the plaintiff started to the movies with the de¬ 
fendant, but when they reached the movie house 
and before going in, the plaintiff began a public 
tirade against the defendant about spending money 
to go to the movies, which public tirade continued 
for a considerable length of time.” 

The evidence on this subject (R. p. G) is that they 
started from their apartment to the movies and quar¬ 
relled on the way down, and that when his lack of at- 
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tent ion to his driving almost caused an accident, they 
returned home. Our conception of a “public tirade” h 
a scolding speech in the street or in the presence of 
other persons. We consider the finding as made with 
out justification, contrary to the evidence, and an exag¬ 
gerated distortion bv the court of the incident. 


Finding of Fact No. 11 is Contrary to the Evidence. 

Finding of Fact No. 11 reads as follows: 

“That the plaintiff did not ask the defendant 
to stay, and has since made no effort of any kind 
or character, directly or indirectly, to induce him 
to stay.” 

The appellant testified that her husband threatened 
manv times to leave her; that lie said that he would 
pack up and go, that many times he stated he was sorry 
lie had ever met or married her (R. p. 5), that lie wasn’t 
going to put up with her any longer and that he was 
going to leave. (R. p. 6) On the day of the desertion he 
told her that he wasn’t happy and that their marriage, 
as far as In* was concerned, was a failure, and that he 
was going to leave. The appellant cried and told him 
that if she was to blame, she was sorry, and that if he 
would stay, she would try to change. He replied that 
lie was through and was going to leave. (R. p. fi) He 
left that day. (R. p. 7) About a month later, appel¬ 
lant testified, she entreated him to return but lie re¬ 
fused. There was no evidence contradicting any of the 
foregoing. On the contrary she was corroborated by 
the witness, Mrs. J. H. Rothschild, who heard Mr. Mil¬ 
ler repeatedly threaten to leave and witnessed many 


times the appellant’s conciliatory efforts to appease 
him. (R. p. 7, 8) The appellant continued to live in the 
same apartment from which her husband deserted her, 
and she was living there when this action was tried. 

Counsel for the appellant respectfully assert that 
this finding is not justified by any evidence in the case. 
At the close of the evidence, although tin* trial justice 
ruled that he would dismiss the complaint for the rea¬ 
sons at that time indicated (R. p. 8,!)), lie expressed his 
belief in the truthfulness of the appellant. We can only 
surmise that the court had forgotten the testimony be¬ 
tween the date of the hearing and the date he prepared 
and signed his findings of fact and conclusions of law. 

Even were the court’s findings justified by the evi¬ 
dence, we know of no principle which requires a de¬ 
serted wife before she may sue for divorce to have 
asked her husband to stay or to return. 

In [ u dvr wood v. [ ndminod, .70 App. 1). (’. 323, .124 
and 32.7 the court said: 

“It is contended, however, that appellee is with¬ 
out standing, since she took no steps to induce ap¬ 
pellant to return or made any offer to go to him. 
It is a pa rent from the record that such efforts 
would have been unavailing. When appellant left, 
lie deliberately notified his wife that under no 
circumstances would he live with her, that lie had 
ceased to love her, and that ‘lie could not bear to 
touch her.’ 1'nder these circumstances, there was 
no duty devolving upon the wife to use her efforts 
to terminate the desertion. Where, as here, the 
wife has not procured, consented to, or connived 
at the separation, she is under no obligation to 
solicit the husband’s return.” 
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IV. 


That Conclusion of Law No. 1 is Unsupported by ant} 
Contrary to the Evidence. 

Conclusion of Law Xo. 1 reads as follows: 


“That the facts stated made it impossible for 
the parties to live together.” 

We assume that the “facts stated” which, “made it 
impossible for the parties to live together'* refer to 
the Findings of Fact numbered four to nine inclusive. 
(K.p.3) 

Of course the courts cannot compel husband and wife 
to live together where, because of conflicting temper¬ 
aments or other reasons, one of the spouses does not 
desire to do so and leaves the matrimonial home. 
Nevertheless, the duty does exist, resting alike upon 
both husband and wife to live together in the matri¬ 
monial relationship, to treat each other with (if not 
love, at least with) kindness, and to cooperate in the 
maintenance of the home. These duties may cease to 
exist as against one or the other in certain eases. For 
instance, such causes as will justify a divorce, at least 
from bed and board, will justify a refusal by the in¬ 
jured party to live longer with tin* guilty one. 

Thus in the case of Hitchcock v. // itchcook. If) App. 
I). (’. 81, 88, this court said: 


“But neither parsimony, nor indifference, nor 
dissatisfaction with existing conditions will justify 
desertion and abandonment of the matrimonial re¬ 
lation. It has been generally held, although pos¬ 
sibly there may In* exceptions to the rule, that the 
misconduct which justifies separation must be such 
as would justify a divorce, at least a divorce from 


bed and board.” 


8 


And in Underwood v. Underwood, 50 App. T). C. 323, 
324, this court reiterated the same principle: 

‘‘It is settled in this jurisdiction that acts justi¬ 
fying desertion must be such as would support a 
decree for divorce.” 

Also see Helvestine v. Ilclvestine, 67 App. I). ('. 121, 

122 . 

The evidence in this case clearly showed, and without 
denial, that the appellee left the appellant. (R. pp. 5, 7) 
And the lower court so found. (Finding of Fact Xo. 10, 
R. p. 3) Therefore to deny the appellant's claim for a 
divorce upon the ground of desertion, it was necessary 
for the court to find some fact or facts, which justified 
the desertion, or stated otherwise, some fact or facts 
which would have entitled the appellee to at least a 
divorce from bed and board, had lie sought one. 

Certainlv the testimonv reveals nothing of that na- 
ture, and the court’s findings of fact, (several of which 
are not justified by the evidence) even if they were 
justified, do not meet the t(?st. 

These findings of fact numbered four to nine are, 
briefly, that they disagreed about spending money for 
the movies; that she desired him to assist her with tin* 
housework; that she desired her decisions to be con¬ 
trolling, and that her attitude was uncompromising 
which resulted in continuous turmoil (not justified by 
any evidence). 

In Buckner v. Buckner, 118 Md. 101, 112, the Court 
said, in considering whether a husband or wife is 
justified in separating from the other married party, 
that the law will not countenance the living apart of 
husband and wife except for grave and weighty causes. 

And in Bounds v. Bounds, 135 Md. 220, 224. 225, the 
court said: 


“When parties enter the marriage relation they 
accept each other with all their imperfections, and 
the law will not dissolve the relation except upon 
the clearest and most satisfactory proof of the 
necessity for the dissolution.” 

“ There is no charge affecting the moral charac¬ 
ter of the wife, and, assuming all that the husband 
has said as to her quarrelsome disposition to he 
true, her conduct was not such as to justify him 
in leaving her, and we must treat his act as an 
unjustifiable act of abandonment and desertion 
on his part entitling her to the relief prayed for 
in her bill.” (Italics supplied) 

In the case of Underwood v. Underirood, supra , this 
court said: 

“Proof of ill temper on the part of the wife and 
differences over financial matters are not sufficient 
to justify the husband in abandoning his wife. 

Also see Hitchcock V. Hitchcock, supra. 

V. 

Conclusion of Law No. 2 is Contrary to Law in tha[t 
Only Conduct Which Would Entitle the Appellee 
to a Divorce Could Justify His Leaving the Ap¬ 
pellant. 

Conclusion of Law Xo. *2 is as follows: 

“That the defendant was, therefore, not guilty 
of desertion in moving out of the home, especially 
because of the plaintiff’s financial condition, tl^e 
defendant’s presence in the home was not neces¬ 
sary for its support.” 

The maintenance of the matrimonial home has al¬ 
ways been regarded as the primary obligation of the 
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husband. Never before this ease have we heard it 
held that because of the wife's contribution by her 
earnings to that obligation, (concern in**: which there 
was no objection by the husband) the husband is justi- 
tied in leaving his wife. A search of prior decisions 
does not reveal any precedent for such a ruling. 

VI. 

Conclusion of Law No. 3 is Contrary to Law and the 

Evidence. 

Conclusion of Law No. 3 is as follows: 

“That under all the circumstances the separa¬ 
tion was. legally speaking, a mutual separation.” 

It is to be observed at the outset that the trial jus¬ 
tice entered this as a conclusion of law ,—not as a Jiud- 
in(f of fact. 

In other words, the court below did not make a 
finding of fact that the parties separated by mutual 
consent. The evidence would not have justilied any 
such finding of fact, and In* emphasized this as a con¬ 
clusion of law by the use of the words “legally speak¬ 
ing” to preface his conclusion of law of a “mutual 
separation". (H. p. 4) 

Our divorce statute by the amendatory act of Au¬ 
gust 7, 193”) create*! “voluntary separation from bed 
and board for five consecutive years without cohabita¬ 
tion" as a ground for divorce. 

This court in Tiftyhtt / v. Tiyyinrf. (>.“> App. I). (’. 222 
held that in computing the time, the entire period of 
separation is not required to ensue after the enactment 
of the statute. This court, however, did not discuss 
the other requisites of this new statutory ground for 
divorce. 
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Tlu* statutes of the several states providing separa¬ 
tion for a fixed period as a ground for divorce, differ. 
In many jurisdictions the language of the statute does 
not provide that the separation must be voluntary. 
In others, language similar to our statute is employed. 

Tn Sanders v. Sanders, 135 Wise. 613, 615, construing 
a statute similar to ours, in that it also provided for 
voluntary separation, tin* court said: 

*‘To constitute such a voluntary separation it 
must appear that the separation was mutually 
voluntary in its inception and so continued 
throughout the statutory period." 

Without repeating all the evidence it is manifest that 
the appellant did not consent to the separation but 
sought to have her husband remain, and after he left 
she sought him out and asked him to return. (R. p. 7) 

It is apparent, therefore, that the court erred in 
regarding the action of the appellee in leaving as a 
mutual separation. 


CONCLUSION. 

We respectfully submit that the various matters 
hereinbefore presented under the several topical head¬ 
ings amply demonstrate that the trial court erred in 
entering a judgment dismissing the complaint which 
is the final point to be considered upon this appeal. 

We submit that the ruling of the lower court in dis¬ 
missing the complaint cannot be reconciled with any 
recognized principle of divorce law and in presenting 
this record to this court we frankly state that we are 
unable to comprehend how it was decided as it was. 
Every effort was made in the court below by counsel 



12 


for tho appellant to apprise the court of the previous 
decisions of this court but the court closed his mind 
to all efforts of counsel to that end. (R. p. 10) 

We respectfully submit that the judgment should be 
reversed and the cause remanded with instructions to 
enter in favor of the appellant a judgment of divorce 
upon the ground of desertion for two years. 

Alfred M. Schwartz, 
Morris M. Aein, 

Samuel A. Friedman, 
Attorneys for Appellmt. 



